
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 22nd February 2019

From: Acting Executive Director – Economy and 
Infrastructure

COMMONS REGISTRATION: - APPLICATION FOR 
REGISTRATION OF LAND AT HARRINGTON MARINA, 
HARRINGTON, WORKINGTON AS A TOWN OR VILLAGE 
GREEN

1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for town and 
village greens under the Commons Act 2006.

1.2 An application has been received from Hilary Harrington to register 
land at Harrington Marina, Harrington, Workington as a town or village 
green. The application was made under section 15(2) of the Commons 
Act 2006.

1.3 Section 15(2) specifies the legislative requirements for the registration 
of land as town or village green. For the application to be successful all 
statutory requirements must be met. Failure to meet one or more of the 
statutory requirements will result in the application being refused.

1.4 The purpose of this report is to request Members to make a decision as 
to whether the land should be added to the Council’s register of town 
and village greens.

2.0  POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is the creation and protection of a high 
quality environment for all.

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored.



3.0 RECOMMENDATION

3.1 It is recommended that the Committee accept the application on the 
ground that the statutory requirements contained at section 15(2) of 
the Commons Act 2006 have been met.

4.0 BACKGROUND

4.1 On 13th March 2008 Cumbria County Council as registration authority for 
town and village greens, received an application (“the Application”) from 
Hilary Harrington (“the Applicant”), for the registration of approximately 13.6 
hectares of land at Harrington Marina, Harrington, Workington (“the 2008 
Application Land”) as a new town or village green under Section 15 of the 
Commons Act 2006 (“the 2006 Act”). A copy of the Application is attached to 
this report at Appendix 1.

4.2 The 2008 Application Land is roughly triangular in shape and is located in 
the town of Harrington, on the coast, south of the River Wyre. A plan 
showing the 2008 Application Land outlined in red is attached to this report 
at Appendix 2.

4.3 The Applicant submitted the following evidence in support of the Application:

 27 user evidence questionnaires

 3 user evidence letters

 71 activity information forms

 Photographs and newspaper cuttings

Copies of the user evidence summary tables, photographs and newspaper 
cuttings are attached to this report at Appendix 3.

4.4 A Land Registry search confirms that Allerdale Borough Council is the 
registered proprietor of the majority of the 2008 Application Land with the 
rest of the land being unregistered. Copies of the Land Registry Titles are 
attached to this report at Appendix 4.

4.5 The Application was advertised on 15th November 2012 and received two 
objections, from Allerdale Borough Council and from Allerdale Borough 
Council on behalf of the Harrington Harbour and Dock Board. The Applicant 
provided a response to the objections.

4.6 Both objectors argued that the 2008 Application Land included areas which 
do not meet the criteria for Town or Village Green status, such as harbour 
and associated operating areas, designated children’s play area, public 
toilets, roads and car parks. Allerdale Borough Council’s objection contained 
several other points which were repeated in their second objection. My 
consideration of the second objection is provided in 5.9 to 5.14 below. 
Copies of the first objections and the Applicant’s response are attached to 
this report at Appendix 5.



4.7 Following the objections, the Applicant was invited to review the area of 
2008 Application Land and agreed to remove parts of it which were objected 
to. A plan showing the 2016 Application Land outlined in red is attached to 
this report at Appendix 6. The northern part of the 2016 Application Land is 
a landscaped area of cut grass with a football pitch, several paths and some 
stone structures. The southern part is rough scrubland. Photographs of the 
2016 Application Land are attached to this report at Appendix 7.

4.8 The revised Application was advertised on 11th January 2016. Notices were 
placed on the land and sent to all relevant parties in accordance with the 
Commons Registration (England) Regulations 2014 (“the 2014 
Regulations”).  Anyone who wished to object to the Application had until 22nd 
February 2016 to do so in writing.

4.9 One objection was received from Allerdale Borough Council to be 
considered with their earlier objection. The Applicant responded to the points 
made in the objection. Copies of the second objection and the Applicant’s 
reply are attached to this report at Appendix 8.

5.0 The Law

5.1 The criteria which must be met for an application to add land to the register 
of town and village greens to be successful are set out in section 15 of the 
2006 Act.

5.2 The Application is made under Section 15 (1) of the 2006 Act which states:

“Any person may apply to the commons registration authority to register land 
as a town or village green if subsection 2… applies”

5.3 Section 15(2) provides that a town of village green has come into existence 
where:

“a) a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful 
sports and pastimes on the land for a period of at least 20 years; and

b) they continue to do so at the time of the application.”

5.4 The statutory conditions referred to in Section 15 (1) and (2) above can be 
broken down as follows:

i. A significant number; 

ii. of the inhabitants of any locality or any neighbourhood within 
a locality;

iii. have indulged as of right;

iv. in lawful sports and pastimes;

v. on the land; 



vi. for a period of at least 20 years and continue to do so at the 
time of the application. 

5.5 For land to qualify as a town or village green under the 2006 Act, evidence 
must be submitted to satisfy all of the criteria identified in i to vi above. 
Failure to meet any one of the tests means that the Application Land is not 
legally a green and cannot be registered as such.

The Application of the law to the facts and evidence of the application: 

5.6 The Application complies with the formal requirements as to form and 
content contained in the 2006 Act and 2014 Regulations.

5.7 The statutory criteria as set out above are considered in relation to the 
Application as follows:

i. A significant number:

The Application is supported by 27 user evidence questionnaires. In 
addition, the Applicant provided 71 activity information forms and 3 
evidence letters. 

Defra guidance quotes from the McAlpine Homes case in the High 
Court where it was said that a significant number does not have to 
mean a large number. It should, however, be sufficient to signify that 
the land is in general use by the local community, rather than 
occasional use by individual trespassers.

I consider that the evidence provided is sufficient to show that a 
significant number of local residents have used the Application Land 
and therefore, in my opinion, this element of the criteria is satisfied.   

ii. Of the inhabitants of any locality, or of any neighbourhood within 
a locality:

 
The Applicant identified Harrington electoral ward as the locality. The 
Courts have defined a ‘locality’ as being an area capable of being 
defined by reference to some division of the country known to the law. 
Harrington electoral ward is a legally recognised administrative area 
and therefore is considered to qualify as a locality. 

iii. Have indulged as of right: 

“As of right” is a legal term meaning that for the land to become a 
town or village green it must be used without force, without secrecy 
and without permission. Permission can be express or implied and 
implied permission does not have to be communicated to the users1.

All 27 individuals who completed evidence questionnaires have stated 
that access to the Application Land has been as of right, without the 
express permission of the landowner, anybody trying to prevent them 

1 R (Newhaven Port and Properties Ltd) v East Sussex County Council & Anor [2015] UKSC 7

http://ukscblog.com/new-judgment-r-newhaven-port-properties-ltd-v-east-sussex-county-council-anor-2015-uksc-7/


from using the land or any prohibitive notices that would discourage 
the use being made of the land.

I made two site visits, one on 11th January 2016 and the other on 11th 
January 2018. I found the Application Land open and easily 
accessible from Quay Street. On both visits I observed a number of 
people using the land for walking, dog walking, socialising and playing 
with children. There are several notices on the site, although only two 
of them are on the 2016 Application Land itself. The messages on the 
notices include ‘Danger of death or injury. Do not approach the piers 
and seawalls during storms’, ‘Beware steep cliffs’, ‘Failure to clean 
after your dog may result in a criminal prosecution’ and ‘No 
motorcycles or off-road vehicles allowed. Offenders will be prosecuted 
by order of the council’. I do not consider that any of those notices 
indicate that people have no right to enter the land or that they enter 
and use the land with the owner’s permission.   

One of the points raised in the Allerdale Borough Council’s objection 
is that during the 20 years prior to the application and thereafter, the 
Council has granted numerous licences for various events which have 
taken place on the Application Land and therefore the use of the land 
has been by overt permission, not as of right. A copy of one licence 
was attached to the objection, however, upon examination it was 
found that the licence was related to the area of land which is outside 
the boundary of the 2016 Application Land and, as such, is not 
relevant to the Application. The registration authority invited Allerdale 
Borough Council to provide copies of licences for events that took 
place on the Application Land but no such licences were provided.  

The Supreme Court in the Barkas case held that that land could not 
be registered as a town and village green where its use by the public 
was permitted by statute as such use is considered to be by right 
rather than as of right.2 Enquiries were made to the landowner, 
Allerdale Borough Council, who confirmed that the Application Land 
has not been designated as a public open space under the Open 
Spaces Act 1906 or any similar legislation.
 
Although Harrington Marina is mentioned in the Allerdale Local Plan 
1999 with regard to plans for a possible enhancement scheme, it is 
not specifically identified as Amenity Open Space in the Local Plan.

Having taken all of the above into consideration, I am of the opinion 
that this element of the criteria is satisfied.  

iv. In lawful sports and pastimes: 

It was established in the Sunningwell case that lawful sports and 
pastimes do not have to be either organised sports or have a 
communal element.3 Solitary and informal activities, such as dog 

2 R (Barkas) v North Yorkshire County Council & Anor [2014] UKSC 31
3 R v Oxfordshire CC, ex parte Sunningwell PC [2000] 1 AC 335

http://ukscblog.com/new-judgment-r-barkas-v-north-yorkshire-county-council-another-2014-uksc-31/


walking or children playing are sufficient, as long as there is an 
established pattern of use and it is not ‘trivial and sporadic’.

The evidence provided by the Applicant suggests that the Application 
Land is used most days of the week, all year round for a variety of 
sports and pastimes. These include organised communal activities 
such as various team games, open air church services, fetes and 
carnivals and informal family and solitary activities such as walking, 
dog walking, cycling, picnicking, kite flying and fishing. 

I consider that this element of the criteria is satisfied.

v. On the land:

The evidence provided by the questionnaires, letters, newspaper 
cuttings and photographs shows that the above described sports and 
pastimes have taken place on the 2016 Application Land. 

In view of the above I consider that this element of the criteria is 
satisfied.

For a period of at least 20 years: 26 out of 27 people who 
completed user evidence questionnaire forms 46 out of 61 people 
who completed activity information sheets claim to have used the land 
for over 20 years and up to the date of the application. 19 users claim 
50+ years of use. Several individuals as well as the objector stated 
that two areas of the Application Land were fenced off between 2005 
and 2008 due to investigation into possible contamination. However, 
even if the period, when those two areas were inaccessible is 
excluded, there still is sufficient evidence of use of the land for over 
20 years. I accept that the use of the Application Land extended well 
beyond the statutory period of 20 years and consider this element of 
the criteria to be satisfied. 

Objection

5.8 In its objection Allerdale Borough Council raised 7 points, each of which is 
considered below in the order that they were made.

5.9 Point 1 states that Harrington Harbour Regeneration Study, which was 
commissioned in 2006, concluded that there was a strong case for the 
development of the land. Point 2 states that the area is a sustainable 
brownfield development site. Registration of the land as a town or village 
green would preclude such development. I have considered these points 
and concluded that they were not relevant to the statutory criteria.

5.10 Point 3 ‘Access by right, not as of right’ has already been considered in 
5.8(iii) above.

5.11 Points 4 and 5 state that there are car parks and a play area on the land. As 
the Applicant has pointed out in her reply to the objection, these areas are 
outside the boundary of the 2016 Application Land.



5.12 Point 6 states that the land in question is contaminated. Again, this is 
irrelevant to the determination of the Application.

5.13 Finally, Point 7 states that vehicular access is required for the maintenance 
of a substation alongside the area in question and this is inconsistent with 
registration of the land as a town or village green. The Applicant in her reply 
argued that substation is accessed via the steps from Rose Hill, therefore no 
vehicular access is required, and that substation itself is not on the 
Application Land. 

Whether vehicular access across the Application Land is required or not is 
not relevant to the determination. Generally, driving vehicles on a village 
green is prohibited. However, there is an existing track running alongside the 
eastern boundary of the Application Land and, during one of my site visits I 
observed a car driving on it. It was found by the Court of Appeal in Massey & 
Drew v Boulden that there was no sufficient reason to regard the existence 
and use of an access track as injuring the green or interrupting its use or 
enjoyment by others and, therefore, a prescriptive vehicular right can be 
created or an easement granted over a green.4 Thus, in my opinion, the 
need for vehicular access does not preclude registration of land as a town or 
village green.

Oral Representations

5.14 The 2014 Regulations state that: 

27(1) The determining authority must, in determining any application or 
proposal, take into account— 

(d) any oral representations made by any person in accordance with 
paragraph (7); 

27(6) Paragraph (7) applies in relation to any application or proposal which 
the determining authority decides to determine without holding a public 
inquiry or (where the Planning Inspectorate is the determining authority) a 
hearing in accordance with regulation 32. 

27(7) The determining authority— 

 (b)may not grant or refuse an application or proposal without first offering 
any person (other than the applicant) for whom the grant or refusal (as the 
case may be) would represent a determination of that person’s civil rights an 
opportunity to make oral representations.

5.15 On 14th December 2016 I wrote to Allerdale Borough Council informing them 
that I was minded to recommend that the application be accepted, outlining 
the reasons and inviting the Council to make oral representations. Allerdale 
Borough Council did not take the opportunity to make the representations.

4 http://www.bailii.org/ew/cases/EWCA/Civ/2002/1634.html



6.0 LEGAL IMPLICATIONS

6.1 The Council has a statutory duty to keep a register of Common Land and 
since the implementation of Part 1 of the 2006 Act, has the power to amend 
the register.  The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee.

6.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at Schedule 2 Paragraph 7 of the 
2006 Act have been met.  The burden of proof in this regard is firmly upon 
the Applicant to provide the required evidence.  The standard of proof to be 
applied is the usual civil standard “on the balance of probabilities”, i.e. it must 
be more likely than not.

6.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application.  It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as a town or village green or being 
put to other use.

6.4 Although the findings of the Officer Recommendations are for the Committee 
to proceed with determination and acceptance of the Application, the 
Committee is not bound to follow the Recommendation; providing that in 
reaching its decision it applies the correct legal principles and duly considers 
the evidence.  Therefore Members are free to accept or reject any of the 
Recommendations in the report.  If the members reject the Officer’s findings 
and decide either not to determine the Application or to reject the Application 
and keep the Application Land on the register of common land, the 
Committee should set out their reasons at the meeting.

6.5 There is no right of appeal against a Committee decision.  The route for any 
challenges would be via judicial review in the High Court, where the issue 
would be whether the Committee had misdirected itself in law.  Should a 
judicial review application be successful, the Council would be obliged to re-
determine the Application, a successful judicial review application would not 
of itself determine that the Application Land was or was not Common Land.

6.6 All other legal considerations, issues and implications have been addressed 
within the detail of the report.

6.0 OPTIONS

6.1 The Committee may accept or reject the Recommendation in full or in part.

6.2 If the Recommendation is rejected the register of town or village greens will 
remain unchanged.

6.3 If the Recommendation is accepted the Registration Authority will give effect 
to the determination by registering the 2016 Application Land, which will 
entail the addition of a new entry in the register of town or village greens and 



the preparation of a fresh edition of the register map showing the Application 
Land marked as a registered town or village green.

6.4 Members should note that the decision of the Committee in relation to an 
application to correct the register is a legal decision and is not a matter of 
policy or discretion. 

7.0 CONCLUSION

7.1 I am of the opinion that the evidence that has been provided by the Applicant 
is sufficient to satisfy the criteria set out in section 15 (2) of the 2006 Act.

7.2 I consider it reasonable that this Committee resolve that the Application be 
accepted and the Application Land is added to the register as a new town or 
village green.

Svetlana Bainbridge 
Commons Registration Officer
5th February 2019

APPENDICES

Appendix 1 – Application Form
Appendix 2 – Application Plan
Appendix 3 – Evidence submitted by the Applicant
Appendix 4 – Land Registry Documents
Appendix 5 – Copy of 1st Objections and the Applicant’s reply
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Appendix 8 – Copy of the 2nd Objection and the Applicant’s reply

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications.

Property: None
Electoral Division(s): Harrington
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No Previous relevant decisions



CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny

BACKGROUND PAPERS

The Commons Act 2006
The Commons Registration (England) Regulations 2014

Contact: Svetlana Bainbridge, 01228221026, 
Svetlana.bainbridge@cumbria.gov.uk
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